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Zacchini v. Scripps-Howard Broadcasting Essay

Petitioner and performer, Hugo Zacchini executes a "human cannonball" act in which he is propelled from a cannon into a net around 200 feet distant. Each performance lasts around 15 seconds. In August and September 1972, Zacchini was contracted to play regularly at the Geauga County Fair in Burton, Ohio. He performed within a confined space, encircled by grandstands, at the fairgrounds. Attendees at the fair were not required to pay an additional admission fee to witness his performance.

A freelance journalist for Scripps-Howard Broadcasting Company, the operator of a television station and respondent in this matter, attended the fair on August 30. He possessed a portable motion picture camera. Zacchini saw the reporter and requested that he refrain from filming the event. The reporter did not perform the task that day; however, following the direction of the producer of the respondent's daily program, he returned the next day and recorded the entire event on camera. This film snippet, roughly 15 seconds long, was featured on the 11 o'clock news broadcast that evening, accompanied with positive commentary.


The petitioner next initiated this lawsuit for compensation. The Court of Appeals of Ohio determined that the petitioner's complaint articulated a valid cause of action for “conversion and for infringement of common-law copyright”. Additionally, one judge concurred with the judgment, asserting that the complaint established a cause of action for the appropriation of the petitioner's "right of publicity" in the film depicting his performance. All three judges concurred that the First Amendment did not grant the press the right to broadcast the full show on a news program without compensating the petitioner for any demonstrable financial harm he could establish at trial.

Zacchini’s cause of action, on state law, concerning his "right to publicity value of his performance" was the base of the Supreme Court of Ohio’s decision, and the court ruled in favor of the respondent, stating that "A TV station possesses a privilege to report in its newscasts matters of legitimate public interest that would otherwise be protected by an individual's right of publicity, unless the actual intent of the TV station was to appropriate the benefit of the publicity for some non-privileged private use, or unless the actual intent was to injure the individual."

The airing of a film showing Zacchini’s whole performance is a significant risk to the worth of the act. The Ohio court acknowledged that this conduct is the result of Zacchini's own abilities and diligence, culminating from significant time, effort, and expenditure. A significant portion of its compensation is derived from the "right of exclusive control over the publicity surrounding his performance"; if the public can see the act for free on television, their willingness to pay for attendance at the fair reduces. In addition, the airing of Zacchini's whole performance, in contrast to the illegal use of another's name for commercial reasons or the accidental use of a name or image by the media, directly impacts the petitioner's capacity to sustain a livelihood as an entertainer. In this instance, Ohio has acknowledged a compelling case for a "right of publicity," which relates not to the exploitation of an entertainer's reputation to change a commercial product's appeal, but rather to the appropriation of the specific activity through which the entertainer originally garnered that reputation.

Entertainment and journalism get First Amendment protection. Entertainment may really constitute significant news. However, it is crucial to emphasize that neither the public nor the respondent would forfeit the advantages of the petitioner's performance, provided that his business interest in the act is duly acknowledged. The petitioner does not want to prohibit the broadcast of his act; he only seeks compensation for it. We do not believe that a state-law damages remedy against the respondent would constitute a kind of culpability without fault, in violation of the principles established in Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974). Similar to Zacchini v. Scripps-Howard Broadcasting, the respondent was aware that the petitioner opposed the broadcasting of his performance but proceeded to exhibit the whole video.

We find that although the State of Ohio may, under its own legislation, provide privileges to the press in this instance, the First and Fourteenth Amendments do not require such action.

Mr. Justice Marshall, Mr. Justice Powell, and Mr. Justice Brennan dissented, They claimed since the film clip was regarded as news and there is no allegation of deceptive use, the respondent's conduct were constitutionally protected.

Mr. Justice Stevens dissented and gave the final remarks leading to the ruling. The Ohio Supreme Court determined that the respondent's broadcast of the "human cannonball" constituted a protected infringement of the petitioner's common-law "right of publicity," as the Scripps-Howard Broadcasting Company’s true motive was neither to exploit the exposure for personal gain or to harm the petitioner. Zacchini won the lawsuit he brought for compensation from the Supreme Court.
